
The New York City Landmarks
Preservation Law states it well: to pro-
tect buildings and landscape features of
special character “is a public necessity
and is required in the interest of the
health, prosperity, safety and welfare of
the people.” While no preservationist
would disagree with that, the Land-
marks Law places the burden of compli-
ance on individual property owners, a
burden that continues to raise constitu-
tional issues. 

Private property ownership is given
special protection under the United
States Constitution, in both the Fifth
and the Fourteenth Amendments, and
the assumption of private property for
the public good has given rise to a large
body of “takings” law. The Fifth Amend-
ment provides that no person shall “be
deprived of life, liberty, or property,
without due process of law; nor shall pri-
vate property be taken for public use,
without just compensation.” The Four-
teenth Amendment extends  these
restrictions to the individual states.
These amendments clearly do not mean
that owners can do whatever they want
with their property. They do mean that
any law, such as the Landmarks Law,
must be carefully drawn to avoid infring-
ing on a property owner’s constitutional
rights. In a 1922 case, Pennsylvania Coal
Co.  v.  Mahon,  the  United States
Supreme Court held that “while prop-
erty may be regulated to a certain extent,
if regulation goes too far it will be recog-
nized as a taking.” 

How far is too far? That has been the
subject of several more recent cases,
most famously the 1978 Supreme Court
case, Penn Central Transportation Co. v.
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Grand Central Terminal, subject of the landmark 1978 U.S. Supreme Court case on “takings.”
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The following article deals with a legal issue—hardship caused by the Land-
marks Law—which is more talked about than invoked. When it is invoked,
however, it frequently attracts much public attention, which is why we are tak-
ing a look at it here. Hardship claims can be made against any kind of land-use
regulation, but this article will discuss only landmarks issues.
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I come to preservation from a neigh-
borhood civic group. As president of the
St. George Civic Association on Staten
Island, I worked for the preservation of
the character of the community, its low
density, its cultural and economic diver-
sity and its architecture. The culmination
of the neighborhood association’s efforts
there was not only a downzoning but also
the designation of an historic district in
the heart of the community.

Preservationists need to focus on
neighborhood development, especially in
diverse and underserved communities.
While the Landmarks Preservation Com-

mission has committed itself to increasing
its efforts in the outer boroughs, its
resources are constantly diverted to issues
like an addition to the Whitney Museum
or the loss of the Oak Room in the Plaza
Hotel. Both these are noble causes, but
the destruction of many Victorian and
older homes in Queens and Staten Island
goes on unchecked. Diverse and mixed-
income communities such as Richmond
Hill in Queens and Snug Harbor East on
Staten Island seem to get little attention.

The battles for our historic neighbor-
hoods sti l l  exist  and should not be
ignored. There are culturally and econom-
ically diverse areas of the city that main-
tain a sense of place, and their residents
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New York City. Penn Central claimed
that the application of the Landmarks
Law to its property, Grand Central Ter-
minal, and the resulting denial of both a
Certificate of No Exterior Effect and a
Certificate of Appropriateness amounted
to a taking of Penn Central’s property
without just compensation and without
due process of law. The owners of the
landmarked parcel never claimed that the
Terminal was incapable of earning a “rea-
sonable return.” They even admitted that
the Landmarks Law was an “entirely per-
missible governmental goal” and that the
restrictions were “appropriate means of
securing the purpose” of the Landmarks
Law. They claimed instead that the Land-
marks Law had significantly diminished
the value of the site. 

Finding that the Landmarks Law did
not “interfere in any way with the present
uses of the Terminal,” and that it did not
impinge on Penn Central’s ability to
transfer development rights to adjoining
properties, the Court found that the
Landmarks Law was not a taking that
required compensation nor did it deprive
the plaintiff of due process. That there
were potentially more remunerative uses
for the property did not affect the

Court’s analysis. Instead, the Court
emphasized that the Landmarks Law did
not constitute a taking in this situation
because a “reasonable return” was possi-
ble and that Penn Central’s use of the
property for the foregoing 65 years as a
train station and office building could
continue unabated even with the land-
mark designation imposed.

While that seminal case established
the constitutionality of the Landmarks
Law, it also underscored a limit to its
applicability that already existed—that
of a right to a “reasonable return.”
Although the benefits of the Landmarks
Law are a public good and can justify
some incursion of private property rights,
a line is drawn where the interests of the
public become a hardship for the prop-
erty owner. 

Although the word “hardship” is fre-
quently voiced by property owners, true
hardship claims are seldom made, and
LPC rarely grants permission to demol-
ish on the basis of it. A New York legal
practice guide calls it “the lengthiest,
most complex and least frequently used
of the processes required by the Land-
marks Law.” 

For the purpose of determining
hardship, the Landmarks Law catego-
rizes properties as non-tax-exempt or
tax-exempt. Different statutory criteria
for hardship apply to each. Owners of
non-tax-exempt designated property
qualify for special hardship considera-
tion if they can show that the property is
“not capable of earning a reasonable
return” and that they intend, if permit-
ted, either (1) to demolish the building
immediately and build a new one or to
terminate the operation of the building
at a loss; or (2) to alter it in order to
increase the rate of return. A reasonable
return is defined as a net annual return of
six percent of the valuation of the prop-
erty “under reasonably efficient and pru-
dent management.” 

The requirement that the applicant
be prepared to demolish or alter immedi-
ately is presumably included to prevent
applications’ being made in anticipation
of some possible future investment
opportunity.  LPC must determine
whether a property meets this test within
90 days of the filing for a C of A. If the cri-
teria for hardship are met, LPC can fore-
stall demolition and alteration by seeking

continued on page 9

David Goldfarb poses  for a mug shot at the
Police Museum party, which inaugurated
the HDC conference  weekend (page 4).
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out the years. They were threatened; and
they had a strong neighborhood con-
stituency of residents, many of them
prominent, to argue for designation.
These elements have always helped.

One resident in particular was outspo-
ken, Grayson M. P. Murphy, whom the des-
ignation report quotes as saying, “We have
no fear of what the Commission may do, as
far as restricting us in the future. What we
do fear is the possible effect in the future of
unrestrained economic forces on the
neighborhood which has been a pleasant,
attractive, charming residential oasis in
this city for approximately 100 years.”

Mr. Murphy was chairman of the legal
committee of the East Sixties Property
Owners Association, a group founded in
1920 with only three members, 65 by the
time of designation and about 100 today.
It was a vigorous organization, born of
protective covenants written in 1868 for
development of the streets and spelling
out height, width and construction mate-
rials for the buildings and banning any
“nuisance or objectionable business.” The
association was formed to keep things as
they were and “to promote the commu-
nity welfare of all its members.” And it
did. In 1931 the organization stopped the
crosstown subway from being routed
along 61st Street; and in 1941, exercising
some financial muscle, the group bought
land on which a 12-story building was
planned and built a six-story apartment
building there instead. In 1942, zoning
that restricted the heights of buildings
was passed by the City Planning Commis-

yearn to have the character and architec-
ture of them preserved. It will require an
educational process for government offi-
cials and preservationists. LPC has tradi-
tionally had no problem designating
townhouse neighborhoods with stoops
removed and converted storefronts dot-
ted around, but the same commission is
appal led by Victorian houses with
enclosed porches and replaced windows.
There is a double standard applied to rows
of brownstones and detached urban/sub-
urban frame houses. And there are no
expensive campaigns for these lower den-
sity and lower income neighborhoods.
Likewise, the Grand Concourse in The
Bronx: rich in Art Deco buildings, it nev-
ertheless lacks the constituency and the
clout of the six historic districts and 125
individual landmarks on the Upper East
Side of Manhattan.

Preservation is smart growth—while
allowing for existing low density neigh-
borhoods, it provides for higher density
housing, including housing for low and
moderate income residents. Preservation
is environmental protection, providing
for more open space around dwellings and
in neighborhoods and also recycling exist-
ing buildings rather than tearing them
down. 

Our built environment dictates our
way of life. Only through preservation can
we maintain housing where people gather
on their front stoops, where neighbors
wave from their front porches, where
children race through backyards and ride
their bicycles down residential streets. We
don’t need to re-create these neighbor-
hoods in distant suburbs where working
parents need two hours to commute to
work. We have them right now within the
five boroughs, but we are letting them
gradually decay and be destroyed. With-
out landmark designation the houses
become targets for developers who would
put more massive structures on the same
lots. Gradually all sense of neighborhood
pride is lost and the driving force becomes
the value of the vacant lot. 

Historic preservation needs to refo-
cus on the diverse neighborhoods of New
York City. The Landmarks Preservation
Commission needs to rethink its criteria
for both individual landmarks and for his-
toric districts. And it needs to move
quickly.  The city that is  constantly
renewed and reborn needs also to protect
its diversity and its heritage from the bull-

dozer. The other boroughs are not Man-
hattan Lite. They have their own charac-
ter and their own needs, which are not
being met by the current city govern-
ment’s myopic view of preservation. 

—David Goldfarb

Post-Civil War facade of 222 East 62nd
Street by architect James W. Pirrson, built
in 1868, showing original moldings and
stonework well maintained over the years.

photo: Penelope Bareau

Treadwell Farm is a small district lying
between Second and Third Avenues on East
61st and 62nd Streets in Manhattan.

D I S T R I C T  P RO F I L E SD I S T R I C T  P RO F I L E S

Treadwell Farm

Historic District,

Manhattan

At the time the Treadwell Farm His-
toric District was proposed for designa-
tion in 1967, east midtown Manhattan was
undergoing rapid commercial and resi-
dential high-rise development. These
blocks—the district is on 61st and 62nd
Streets between Second and Third
Avenues—boasted hundred-year-old
houses of uniform height and quality
which had been well maintained through-
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sion in line with what the organization
had already approved.

Don’t say you can’t fight City Hall.
The land was originally part of a

Dutch colonial farm owned by Peter Pra
Van Zandt and was auctioned to Adam
Treadwell (also spelled Tredwell) and a
partner of his in 1815. Treadwell bought
out his partner’s heirs in 1830 and became
the sole owner of a 24-acre farm there
until his death in 1852. He did not live
there, though. He was a fur merchant who
lived in Brooklyn until 1835 and in other

well as properties on Beekman Street and
on Water Street in addition to the farm.

After Adam’s death, his heirs divided
the uptown property into lots and began
to sell them off. By 1867, according to the
designation report, land was being cleared
for development; and between 1868 and
1872 the houses that are there now were
built. They were built by developers on
speculation, as many houses were at the
time, but they conformed to the provi-
sions of the covenant in terms of height,
width and materials.

Indeed, in the designation report the
Landmarks Preservation Commission calls
out the “consistantly residential character
[of the district], its uniform construction
height...the style of its buildings and care
with which the buildings are preserved.” In
more than one place, the report cites the
high level of maintenance these buildings
have enjoyed, and it continues, “Most of
the houses were constructed in groups as
speculative real-estate ventures and have
had their facades altered since their con-
struction but, generally, they have retained
a uniform character.”

Dominant styles of architecture are
the late Anglo-Italianate and French Sec-
ond Empire with motifs of pedimented
arched doorways and framed windows.
Richard Morris Hunt was the most illus-
trious architect there—he designed Nos.
219-225 East 62nd Street, and also man-
sions for the Vanderbilts and Astors, the
Metropolitan Museum of Art, the Tribune
newspaper building and many more. Some
other architects there were Samuel A.
Warner,  who designed the Roman
Catholic church at 239 -41 East 62nd
Street, Our Lady of Peace, and a number
of cast-iron buildings in SoHo; George F.
Pelham and James W. Pirrson.

In 1961 John Gunther, foreign corre-
spondent and author of the “Inside” series
(“Inside Europe,” “Inside Asia,” etc.), wrote
a foreword to a report to the East Sixties
Property Owners Association in which he
named many of the prominent people who
had lived in the neighborhood or still did
then, including (apart from himself)
Eleanor Roosevelt; writer, critic and
“What’s My Line?” TV panelist Clifton
Fadiman; Allen Dulles, head of the CIA
from 1953-61; political essayist and editor
(The New Republic, The New York World)
Walter Lippmann; actor Montgomery
Clift; and actresses Tallulah Bankhead,
Kim Novak, Barbara Bel Geddes and

11th Annual HDC

Preservation

Confab

“Preserving Public Places: Caring for
Our Shared Heritage” was the theme of
speakers and panelists at the Historic Dis-
tricts Council’s 11th Annual Preservation
Conference, March 4-6, 2005. The con-
ference itself took place on Saturday at
Manhattan’s New-York Historical Society;
a party opened the weekend on Friday
evening at the Police Museum; and tours
of public places all over the city closed it
on Sunday. All together about 300 people
attended.

Speakers and panelists on Saturday
agreed that public funds and city staff are
insufficient to maintain and run public
places by themselves; they need the part-
nership of private enterprise. How to man-

Roman Catholic church, Our Lady of Peace
on East 62nd Street by Samuel A. Warner, is
late Victorian Gothic. In the gable is a rose
window with a pointed arch.

Nos. 207 and 209 East 62nd Street, built
1872-3, designed by architect M.C. Merritt
with three stories and a basement. No. 209
is painted, 207 is brownstone.

photos: Penelope Bareau

parts of Manhattan after that. An Estab-
lishment man, Treadwell was descended
from 17th century English settlers and was
a civic-minded and socially prominent
senior warden of Trinity Church with a
fortune estimated in a contemporary
biography at $400,000—about $10 mil-
lion in today’s money. He owned other
property in Manhattan as well and was the
older brother of Seabury Treadwell, who
bought in 1836 what is now the Mer-
chant’s House Museum on East 4th Street
in Manhattan. Adam already owned a
house nearby at 7 Cottage Place, now East
3rd Street between Avenues A and B, as

Gertrude Lawrence; in addition to other
distinguished but lower-profile people. 

Famous names make everything more
fun, including the designation process.
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age that partnership is the most difficult
issue faced by caretakers of designated
public parks, schools, libraries and the like.

While caring for designated public
spaces was dealt with by panel dicussions,
planning of new spaces was discussed by
the keynote speaker, Fred Kent of Project
for Public Spaces. A report on his speech
appears at right.

At the conference itself, Alexandra
Wolfe, preservation consultant to the Soci-
ety for the Preservation of Long Island
Antiquities, talked about historic proper-
ties she has surveyed in Nassau and Suffolk
Counties. Municipalities, she said, do not
have enough staff or money to maintain
antiquities adequately, so mansions decay
to the point where they require restora-
tion, which is much more expensive than
routine maintenance. Both the private and
public sectors need to improve—public
managers typically do not take advantage
of the programs and cooperative arrange-
ments available to them; and private own-
ers sometimes transfer their buildings to
the county or state government in derelict
condition, so that the burden of restora-
tion falls to the state. Better planning and
cooperation between the two sectors
would help, she said.

Open space was dealt with by Dorothy
Guzzo, administrator and deputy state his-
toric preservation officer, New Jersey State
Historic Preservation Office, who agreed
with Ms. Wolfe. Public bodies, she said,
tend to be inert until they are jolted into
action, but preserving the resources that
come with donated structures, such as
open space, is a problem that can be diffi-
cult without a public/private partnership.
In itself, that partnership presents prob-

Jack Taylor, right, HDC director and Land-
marks Lion (1992), with architect Minor
Bishop, Murray Hill Neighborhood Associ-
ation, both from Manhattan.
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Adrienne and Joseph Bresnan were honored
opening night for preservation of Prospect
and Central Parks, City Hall and the Surro-
gate’s Court Building.
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Paul Graziano, right, Queens planner,
preservationist and HDC board member,
led the tour on Sunday to the Civil War
ruins at Fort Totten, Queens. 

photo: Penelope Bareau

Keynote: How to Plan Public Spaces

“What if we built our cities around well-being
instead of traffic?” Fred Kent asked. Then he went
on to show that traffic is indeed what dominates
most city planning.

Mr. Kent, founder and president of Project for
Public Spaces, a city-planning consultancy based in
Manhattan, was the keynote speaker at the Historic
Districts Council’s recent Preservation Conference,
and provocation is his modus operandi. A native
New Yorker and Brooklyn resident, Mr. Kent has
consulted with civic groups in 48 states and many
countries and says he always likes to come back to
New York. That gives him special credence when he
starts to talk about his favorite and least favorite
New York City places, and as he elucidated them, it
became clear that some of his ideas are as simple
and obvious as Jane Jacobs’s—so simple and obvious that other people have
overlooked them.

One of his main theses is that places should be built around people and
should offer accessibility, comfort, attractive surroundings and sociability. By
accessibility he means you don’t have to dodge trucks to get to it, it is visible
from a distance, and transit stops are nearby. Attractive surroundings could
include plantings and come-hither benches. Sociability would mean that peo-
ple of all ages are there all day long and seem relaxed. Comfort means the area
projects a feeling of safety, that it is clean and there are places to sit down.

“People go where other people are,” Mr. Kent said, and he illustrated the
statement with slides that made clear that people not only go where other peo-
ple are; they want to sit down when they get there.

At one point, asked by planners what kind of spikes should be put around
the plantings in Rockefeller Center, Mr. Kent’s group responded that benches,
not spikes, should surround the plantings. The idea was adopted and com-
pletely changed the mood and public use of that area, he said.

Other favorite places were Central Park and Union Square because they
combine mixed uses; and, of course, there are places for people to sit down,
often in groups of twos or threes. 

Mr. Kent detailed at some length his group’s techniques for planning with
community groups and described the step-by-step approach his consultancy
takes with clients, an approach he calls the Great Cities Initiative. 

Fred Kent, founder and
president of Project for
Public Spaces, gave the
keynote speech.
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lems—each side worries about the other
taking over. For example, she mentioned
the seaside community of Sandy Hook,
which was using a private developer to
enhance its facilities when the dilemma
arose—will there be buildings or beach?
Still, she was optimistic that the pattern of
partnering will get more useful, and she
cited as a successful example the Princeton
Nurseries site, a 53-acre parcel of open
space and buildings that will be preserved
with a $300,000 endowment from the
nursery and Princeton University.

Speaking also on open space, Tupper
Thomas, Prospect Park administrator and
president of the Prospect Park Alliance,
talked about the redevelopment and
preservation of the park, emphasizing the
many ways public and private sectors have
cooperated with educational activities and
such programs as the “Heart of Brooklyn”
project, which markets Prospect Park
together with nearby cultural destinations.
Of all the speakers, she was the most san-
guine about public/private cooperation
and suggested that two reasons for its suc-
cess in Prospect Park are that they set
clear goals and that all departments meet
on a regular basis and plan actively for use,
maintenance and restoration of the park. 

Architect Misia Leonard spoke
about public buildings she oversaw when
she was director of the Historic Preserva-
tion Office at the New York City Depart-
ment of Design and Construction. Many
of her buildings were schools, and she
reiterated other speakers’ point that
maintenance is preferable to capital-proj-
ect spending not only because it costs less
but also because properly maintained
buildings are more useful.

Alex Herrera, former director of
preservation of the New York City Land-
marks Preservation Commission and now
director of technical services for the pri-
vate New York Landmarks Conservancy,
also discussed schools and told some hor-
ror stories. In a Bronx school, a mainte-
nance crew saw that some beams were
compromised and decided to remove and
replace all of them, which resulted in an
eventual collapse. The crew had not felt
that repairing would be cost-effective but
that a new building was called for, an atti-
tude not even thought of when the build-
ing was planned and built to last.

Talking about libraries, Elisabeth
Martin, AIA, of MDA designgroup inter-
national, said she never saw a library that

couldn’t be restored, illustrating that
statement with slides of her own work.
Close cooperation with the community to
see what the needs and wishes for libraries
are contributed to successful outcomes,
she said. 

Page Cowley, principal of Page Ayres
Cowley Architects, added to that by say-
ing that the private and public sectors
have different timing, priorities and
approval processes. She suggested that
having a full contingency plan when deal-
ing with the many layers of public agen-
cies facilitates progress.

Representing the Greater Jamaica
Development Corporation in Queens,
Peter Englebrecht agreed with other
panelists and said some projects have
taken years because “government money
always comes with strings.” Conse-
quently, his team has tried to use older
buildings so they could use private
money; thus they were able to save the
Dutch Reform Church of  1859;  La
Casina, a 1930’s Art Deco nightclub; and
the Borough Office Building.

The Opening Night Reception was
held this year at the New York City Police
Museum at 100 Old Slip in Manhattan,
home of the Landmarks Preservation
Commission from 1993 to 2001. The party
honored Adrienne and Joseph Bresnan, a
married couple who worked under four
mayors for more than 25 years to preserve
publicly owned buildings.

Sunday’s tours took participants to
Flushing in Queens; Fort Totten, a Civil
War fort in Queens; historic subway sta-
tions; around Manhattan on a ferry tour;
Fort Greene and Prospect Parks in Brook-
lyn; and Roosevelt Island. 

photo: Michael Hirsch

Prison Ship Martyrs’ Monument by Stan-
ford White in Fort Greene Park, site of a
Sunday tour and subject of a pre-conference
lecture by John Krawchuk of the Parks &
Recreation Department.

Tour of Roosevelt Island included the ruin of the 1854-56 Smallpox
Hospital by James Renwick. Tour was led by Judy Berdy, historian
and president of the Roosevelt Island Historical Society.

Guest at the Opening Night Reception at the Police Museum, for-
mer home of the Landmarks Commission, examines a display of
pistols from many eras of crime-fighting in New York City.

photo: P. Deckerphoto: Sybil Young
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Michael R. Bloomberg became mayor
of New York at a time of unique chal-
lenges for the built environment. First and
foremost was the terrorist attack on the
World Trade Center, still smoldering in
the distance as he took his oath of office.
Second was the simple fact that much of
New York’s public-works infrastructure
was quite old—Central Park and the sub-
way system, for instance, have both
recently celebrated centennial anniver-
saries. At the same time, this is an era of
extraordinary private development, from
the construction of the new Cesar Pelli-
designed headquarters for Bloomberg
LLP on East 58th-59th Street in Manhat-
tan to the construction of hundreds of
new row houses in East New York. Old
and new, design and construction issues
clearly have demanded much of this
administration’s attention.

As both a successful business person
and a well known supporter of the arts,
Mayor Bloomberg not surprisingly views
the built environment as a resource of the
city that contributes to its vitality and
competitive edge. In this context, it
would appear that although preservation
of good architecture is something the
mayor supports in general as part of an
overall commitment to design excellence
and asset management, historic preserva-
tion as such may not be any higher on his
public policy hierarchy than it was on his
recent predecessors’.

The recent “Gates” exhibition in
Central Park illustrates the point. The
mayor viewed the exhibition as an oppor-
tunity to tout the city’s capacity as an arts
and tourism magnet and to publicize the
restoration of the park at the same time.
Some preservationists, however, objected
to the installation for conflicting with the
park’s historic design.

A recent marketing contract between
the city and the History Channel is another
example. The city is getting $15 million
worth of free advertising on the History

Channel to attract history lovers as tourists;
complimentary development by the His-
tory Channel of New York City tours; and
$3.5 million for preservation of ten or so
landmarked sites, mostly monuments and
architectural elements. In return, the city is
making a $1 million payment to underwrite
History Channel programming about New
York City and will provide signage opportu-
nities for the History Channel on bus shel-
ters and similar public fixtures. 

“Tourism is one of our top industries,
but we don’t spend anywhere near what

our competitors do on national advertis-
ing,” said Mayor Bloomberg when the deal
was announced. “This agreement is an
exceptionally innovative way to help
showcase New York City’s rich history and
diverse cultural heritage, which are among
our most valuable assets, and marks a new
chapter in our ongoing efforts to promote
New York City as the world’s premier
tourist destination and assist in our exten-
sive historic preservation activities.”

Given this perspective, it will be
interesting to see the degree of commit-

The mayor intended the “Gates” exhibition to attract tourists and New Yorkers to Central
Park and to show that the arts are a major draw for residents and for visitors worldwide.  

photo: Brigitte Hammond

Kenneth K. Fisher, author of this article, is a
former City Councilmember from Brooklyn
and chair of the Council’s Land Use Subcom-
mittee on Landmarks, Public Siting, & Mar-
itime Uses. He is now a partner at the
Manhattan law firm of Wolf Block Schorr &
Solis-Cohen LLP, also an HDC adviser and
was HDC’s Landmarks Lion in 2002.

Historic Preservation: The Mayor’s Report Card
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ment the mayor gives to the redevelop-
ment of Governors Island, not only in
terms of city dollars but in his willingness
to engage the state and Congress to sup-
port their fair share for the preservation
of historic buildings there and for making
these resources available to the public for
educational and recreational purposes.

The mayor has a well justified reputa-
tion for being pro-development and for
tackling land use issues on a large scale.
Thus, plans for the 2012 Olympics cite not
only the construction of new facilities but
the restoration of existing athletic facili-
ties as part of an Olympic legacy [see Dis-
trict Lines, Spring 2003]. He has initiated
large scale rezonings of the Far West Side,
downtown Brooklyn, downtown Flushing
and Greenpoint-Williamsburg, all with
the overt sentiment of using development
as an economic tool to recruit and retain
talented workers. His planners are recog-
nized for their commitment to waterfront
parks and lively streetscapes and for their
encouragement of high quality new archi-
tectural design.

How does this play out when his-
toric resources are at issue? During the
rezoning of downtown Brooklyn last
year, local preservationists and civic
organizations expressed concern that
important buildings had been over-
looked in the planning process and
would be at  risk once the plan was
approved. In response, the administra-
tion committed itself to evaluating
opportunities for designation, even
while dismissing some activists’ con-
cerns about locations that might have
been stops on the Underground Railroad
bringing fugitive slaves from the South.
In June 2004 the former New York and
New Jersey Telephone & Telegraph
building at 81 Willoughby Street was des-
ignated an individual landmark, followed
by the Long Island Headquarters of the
New York Telephone Company (now
Verizon) three months later, just after
the rezoning was approved. In March
two additional downtown Brooklyn
buildings received individual designa-
tions, the A.I. Namm Department Store
and the Offerman Building. Others
remain under consideration but are not
yet calendared.

Designations in the first year of the
Bloomberg administration tended to be
in Manhattan, possibly reflecting work in
progress when the mayor took office. His

terms to serving at the mayor’s pleasure. It
is fair to say therefore that the commission
as a whole reflects the mayor’s perspective,
although his announced management style
leaves considerably more discretion to his
appointees than was the case under previ-
ous mayors. This hands-off reputation
cuts both ways politically, isolating him
from unpopular decisions the agency
makes, but generating less credit for the
popular ones. 

Allocation of resources to the com-
mission as a measure of the administra-
tion’s commitment to the commission
shows some improvement, although it is
still not at the level that the preservation
community considers satisfactory. There

Perhaps the mayor’s strongest act in
support of preservation was his approval
of the City Council’s Intro 403-B, the
Demolition by Neglect or “Failure to
Maintain” law introduced by Queens
Councilmember Tony Avella. This legisla-
tion authorizes the Landmarks Preserva-
tion Commission to assess civil penalties
for the failure to maintain in good repair a
landmarked property or a property within
an historic district and imposes civil
penalties for willful violations of the
Landmarks Law. Long sought by preserva-
tionists, the authorization was omitted
from the Landmarks Protection Act of
1998 because of opposition from the reli-
gious community. In signing the bill, the

Restored Tweed Courthouse behind City Hall, where the mayor decided the Department
of Education should be located so he could keep an eye on it. Banners on the east side of the
building identify it as “City Hall Academy.” The moving figures in the digital light sculp-
tures on the staircase walls are by Julian Opie.

photo: Penelope Bareau

appointed Landmarks Preser vation
Commission Chair Robert B. Tierney, a
lawyer by training and a self-proclaimed
historic-architecture buff, has publicly
expressed the view that the commission
should be more active in the other bor-
oughs, and designations since 2002
reflect this agenda.

In addition to the chair, the mayor has
appointed four of the commission’s other
eleven members. A significant number of
members serve as holdovers from the Giu-
liani administration, which in effect con-
verts them from having independent

are now two violations officers instead of
one, and as a result of hirings last year the
preservation department is the largest in
the commission’s history. Some of these
increases have been justified as a result of
the imposition of filing fees in July 2004, a
step resisted by preservation activists and
neighborhood groups. Commission staff
reports that since fees were adopted,
complaints about them can be counted on
one hand and relate primarily to the
process under particular circumstances,
and not to their amount or the imposition
of fees in the first place. 
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mayor stated, “Landmarked properties
and properties within historic districts
serve as a vital resource to this city, and my
administration is committed to protect-
ing these cherished assets.” 

Putting action to words, in April the
mayor struck a tentative deal with the
owner of the Plaza Hotel and its union
that may ease landmarking some of that
designated hotel’s interiors.

While the mayor has chosen to con-
tinue to reside in his personal town
house in the Upper East Side Historic
District near Central Park, at the same
time he has been a principal benefactor
for the restoration of Gracie Mansion,
the official residence of New York’s chief
magistrate, which has been used princi-
pally in his tenure for public functions
such as the celebration of the 40th
anniversary of the New York City Land-
marks Law in April. Gracie Mansion is
administered by the Gracie Mansion
Conservancy and is part of the Historic
House Trust, which has also been per-
mitted to hold fundraising functions
there and which ha s  in  other  ways
received strong support from the mayor.

School capacity, transportation infra-
structure and affordable housing, impor-
tant in Mayor Bloomberg’s first term, are
likely to be dominant themes in the
upcoming municipal  races as wel l .
Whether he or one of his challengers suc-
ceeds in the November election, success
in managing dynamic change, using tools
of planning and preservation, must be a
major objective for any mayor, for the
ramifications of decisions made today will
echo far longer than the limited terms of
the decision makers. —Ken Fisher

to the mayor that the city acquire a pro-
tective interest in the property, which
could include the acquisition by eminent
domain. If LPC does not choose to make
the recommendation or the city turns it
down, a Notice to Proceed must be issued,
and the owner may go ahead with demoli-
tion or alteration as initially proposed. 

A charitable institution, such as a
church or school, is treated differently. If it
has been exempt from real estate taxation
for three years, its owners must show (1)
that they have a contract to sell or lease
their property for at least 20 years and that
the contract is contingent on a C of A or a
Notice to Proceed; (2) that the property
would not, if it were not tax-exempt, be

the city acquire an appropriate protective
interest in the property, which could
include an acquisition by eminent
domain. If the city demurs, a Notice to
Proceed must be issued and the owner
may demolish or alter. 

Tax-exempt charitable institutions
may appeal LPC rulings either through
judicial action or by presenting their case
to the Hardship Appeals Panel formed
under the 1989 New York City Charter.

The first qualifying criterion for a
charitable institution to make a hardship
claim is that the charity must have agreed
to sell or enter into a long-term lease for
the property. Consequently, those who
want to keep their property cannot adapt

capable of earning a reasonable return; (3)
that the property has ceased to be ade-
quate, suitable or appropriate for its pur-
pose now and was so when it was acquired;
and (4) that the prospective owner or ten-
ant intends, if permitted, to demolish the
building and build a new one, or just to alter
its structure, with reasonable promptness.

The second phase of investigation
authorizes LPC to find a purchaser or ten-
ant who agrees to the terms of the existing
offer but will use the property without
demolishing or altering it. If within 180
days none is found or if an agreement fails,
LPC may recommend to the mayor that

or develop it themselves and still meet the
Landmarks Law’s criteria for hardship. As
a result, several charitable and religious
organizations have litigated their claims,
giving rise to a judicial test for undue
hardship usually invoking the Fifth and
Fourteenth Amendments’ prohibition on
takings. These cases are frequently fact-
specific and may leave some questions
about how they would be interpreted in
other cases, but it might be useful to look
at a couple of notable ones anyway.

The leading case in this area con-
cerned the Staten Island landmark,
Sailors’ Snug Harbor. In that 1968 case,

Former Administration Building of Sailors’ Snug Harbor by Minard Lafever (1831-32). The
Landmarks Law was deemed unenforceable in its hardship case because the cost of main-
taining the buildings would have seriously hampered charitable work. 

photo: Snug Harbor Cultural Center

To Plead Hardship . . .

continued from page 2

ways to alleviate the hardship so that the
building can be saved and earn a reason-
able return. Granting a tax exemption is
one way. If the granting of a tax exemption
by itself brings the net annual return up to
six percent, the application for a C of A
would be denied. Alternatively, LPC may
authorize alterations to enable the build-
ing to earn a reasonable return, though
the LPC’s suggestions may differ from
what the owner proposed; and the owner
may accept or reject LPC’s plan. If that
happens, or if LPC is unable to formulate
a plan, the commission may recommend
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the Appellate Court held that the Land-
marks Law was a taking and thus unen-
forceable if “maintenance of the landmark
either physically or financially prevents or
seriously interferes with carrying out the
charitable purpose.” Ultimately, the city
bought the six landmarked buildings at
issue as well as two more buildings and
some land and made the complex into the
Snug Harbor Cultural Center. Four years
later, Sailors’ Snug Harbor moved its oper-
ation to Sea Level, North Carolina, for
other, unrelated financial reasons; but the
decision of the 1968 Appellate Court
established a test that has been adopted,
with some differing interpretation and
different results, in all subsequent judicial
opinions.

Another significant, highly publi-
cized case was that of St. Bartholomew’s
Church in Manhattan. That 1990 case
concerned a seven-story building adja-
cent to the main church building on the
east side of Park Avenue between East
50th and 51st Streets. Known as Commu-
nity House, the building was used for a
preschool, a theater, athletic programs,

meeting rooms, counseling and a home-
less shelter. St. Bartholomew’s proposed
replacing it with a 59-story office tower
and then, when that proposal was turned
down, with a 47-story tower. That, too,
was rejected, and the church applied for
a hardship exception on the grounds that
Community House was inadequate for
church purposes and that the church
could not afford to repair and rehabili-
tate it. LPC rejected the plea and St.
Bartholomew’s sued. On appeal, the Sec-
ond Circuit Court found that, although
LPC’s ruling deprived the church of
commercial value, the church had not
shown that the building was inadequate
for its existing uses. The court also found
that the church did not adequately show
either that altering the existing building
would fail to remedy its inadequacies or
that it  could not afford the cost of
impro vements .  Today,  Community
House is used in the way it was before
the suit.

These are just two of the legal cases
over the past 40 years that have clarified the
scope of the Landmarks Law’s applicability

to property owners. The body of law that
has been developed in these cases is
referred to as the “judicial test” for hardship
and has filled in gaps left by the Landmarks
Law’s hardship determination process.

Recent Gifts 

And Grants

All the contributions of people who
give to the Historic Districts Council are
very much appreciated. Many thanks to
those who gave from November 2004
through February 2005:

Foundations: Deutsche Bank, Ford
Foundation, New York Community Trust
(Windie Knowe Fund), New York State
Council on the Arts, Prospect Hill Foun-
dation.

Organizations: Brooklyn Heights
Association, Carnegie Hill Neighbors,
City Lore, Defenders of the Historic
Upper East Side, Ditmas Park Associa-
tion, Douglaston/Little Neck Historical
Society, DUMBO Neighborhood Associ-
ation, East Side Rezoning Alliance, Fiske
Terrace Association, Fort Greene Associ-
ation, Friends of Alice Austen House,
Friends of Terra Cotta, Greater Astoria
Historical Society, Gramercy Neighbor-
hood Associates, Historic Neighborhood
Enhancement Alliance, Jackson Heights
Beautification Group, Jewish Federation
of St. Louis, Murray Hill Neighborhood
Association, Natural Resources Defense
Council, Prospect Park South Associa-
tion, Public Art & Urban Design, Rich-
mond Hill Historical Society, Riverdale
Country School, Roosevelt Island Histor-
ical Society, Snug Harbor Cultural Center,
Stuyvesant Park Neighborhood Associa-
tion,  Sutton Area Community,  The
Green-Wood Cemetery, Turtle Bay Asso-
ciation, Union Square Community Coali-
tion, West Village Committee.

Corporations: Acheson Doyle Part-
ners, Allee King Rosen & Fleming, Beyer
Blinder Belle, Françoise Bollack Archi-
tects, Bovis Lend Lease, Buchanan Inger-
soll, Center Development Corporation,
Cook + Fox Architects, Cultural Resource
Consulting Group, di Domenico & Part-
ners, Ehrenkrantz Eckstut & Kuhn Archi-
tects, Flack & Kurtz, Insight Associates,
Jenkens & Gilchrist, Lee Harris Pomeroy
Associates, Li Saltzman Architects, Mary
B. Dierickx Architectural Preservation

St. Bartholomew’s Church, Manhattan, designed by Bertram Goodhue 1914-1919, was
denied permission to demolish its companion Community House and terrace in order to
build a 47-story office tower in a groundbreaking 1990 case.

photo: Alice Rich
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Consultants, Montalbano Initiatives, A.
Ottavino Corporation, Philip Toscano
Architects, Platt Byard Dovell White,
Samuel J. DeSanto & Associates, Singer
Financial Corporation, Studio for Civil
Architecture, Two Trees Management,
Walter B. Melvin Architects.

Friends: Stephen Adolphus, Thomas
Agnew, Flavia Alaya, Nedda & Igou All-
bray, Hugh B. Aller, Renate Aller, Peter
Anderson, Jan C. K. Anderson, R. Steven
Anderson, Elizabeth Ashby, John Bacon,
Melissa Baldock, Leonora M. Ballinger,
Andrea Bankoff & Kerry Mysiak, Simeon
Bankoff & Hafina Allen, Penelope Bareau,
Edith Bartley, Diane Bartow, Spofford J.
Beadle & Patricia D. Beadle, Frederick
Beinecke, Austin P. Bennett, Cynthia
Berger, Miriam Berman, William L. Bern-
hard & Catherine Cahill, Thomas J. Bess,
Minor L. Bishop, Samuel Bishop, Ellen
Blair, Sandra Blewer, Dorothy Blumner,
Betts Logan Bohm, Françoise Bollack &
Tom Killian, Ed Botwin, James Botz,
Nancy B. Bowe & Anthony Bowe, Ann
Bragg, Eddie Brazil & William Ernest
Baltz,  Brian Breyre,  Wil liam
Brockschmidt, Hal Bromm, Kyle Brooks,
Lance Jay Brown, Antonia Br yson,
Stephen Medaris Bull,  James Henr y
Burke, Paul S. Byard & Rosalie W. Byard,
Stephen Byrns, Roger Byrom & Debra
Miller, Robert Cahill, George Calderaro,
Neil Calet, Marty & Ellen Cammer, Diana
Carulli-Dunlap & Bryan Dunlap, March
& Philip Cavanaugh, Raymond W. Cline,
Kenneth R. Cobb, Lawrence J. Cohn,

Robert Cole, Theresa Craig, Doris Cruz,
John Cruz, Steve Curran, Elizabeth Rose
Daly, Georgia Delano, Gregory Dietrich,
Joan Disse, Matthew Donolli, Christine
Donovan, Alvin Doyle, Richard Dragisic,
Stephanie Duke & Frank Faviano, Sara
Durkacs, Frances A. Eberhart, Bruce L.

Ehrmann, Janis Eltz, Elizabeth Ely, Aline
& Henry P. Euler, Nicholas Evans-Cato,
Theresa Everline, Stephen A. Facey,
Nicholas Falco, Thomas Fenniman, James
Ferreri, Marjorie Ferrigno, Kenneth K.
Fisher, Henry Flax, Thomas Fontana,
David Freudenthal, Stephen Friedman,
Frances Gaar,  Ann Walker Gaffney,
Thomas Gaines,  Wil liam Gambert,
Michael Gannon & Lisa Mueller, Jill Gill,
Karen Thomas Gil les,  Elizabeth B.
Gilmore, William R. Ginsberg, Elizabeth
& David Goldfarb, dorris gaines golomb,
Rena & Richard E. Golub, Lorna & David
Goodrich, Vera Julia Gordon, Frederick
R. Gorrée, Christabel Gough, Ruth
Gross, Susan Gross, Edward Gurewitz,
Judith Guttman, Mary Habstritt, Julia &
James Hall, Eric Hammarberg, Carl Har-
bart, Gale Harris, Linda Hartinian, Inge
Heckel, Bernard Heineman, Joseph Hell-
mann, Diana & John Herzog, Michael
Hirsch, Lily M. Hoffman, Malcome Hold-

erness, Virginia Holloway, Susan S. Hop-
per, Elizabeth & Elliot S. Hurwitt, Rudie
Hurwitz, Robert Iulo, Judie Janney, Linda
Jones, Eve M. Kahn, Richard Kahn,
Audrey Sisson Kasha, Doris Keeley,
Regina Kellerman, Stephanie Kelly, Laura
& Henr y Kennedy, Irma & William
Kennedy, Mark Kiley, June & Edward S.
Kirkland, Evelyn Kittay & Robert Gross,
Marion & Frederick C. Kneip, William
Knisley, Celia & Robert Kornfeld Sr.,
John Krawchuk, Sharon Daniel Kroeger,
Jeffrey A. Kroessler & Laura Heim, Hen-
rik Krogius, Martin Krongold, Lora
Labovsky-Meyer, Sarah Bradford Landau,
Roger Lang, Nina & Tim Lannan, Peggy
Latimer, Ralph B. Lawrence, Miriam Lee,
Barbara E. Lenefsky, Marion Levine,
Christopher W. London, Valerie & David
Loo, Vincent M. Love, Richard Lucas,
June Ludemann, Laura Ludwig, Monica
MacAdams, Daryl & Michael Malter,
Elizabeth & Peter Manos,  Barbara
Marchant, Francis Garr Marvin, Katrina
Maxtone-Graham, Maureen McCarthy,
Katharine L. McCormick, Jane Carroll
McGroarty, Celia & Henry McGee, Patri-
cia McHugh, Nancy McKay, Ronald L.
Melichar, Joyce A. Mendelsohn, Doneley
Meris, Pauline Metcalf, Helen & Leslie
Mills, Dorothy Marie Miner, Michael
Morrell, Richard D. Moses, Richard J.
Moylan, Marian O. Naumburg, Alan Neu-
mann, Chris Neville & Sarah Gamble,
Judith York Newman, Lesley Nicolucci,
Gerard O’Connell, Vals Osborne, Stanley
Paletta, Virginia L. Parkhouse, Edward B.

BECOME A FRIEND OF THE HISTORIC DISTRICTS COUNCIL TODAY!

Douglaston, Queens; Charlton-King-Vandam, Manhattan; Fort
Greene, Brooklyn; Longwood, The Bronx, are all designated historic dis-
tricts, protected from inappropriate alterations and development. Unfor-
tunately, many more neighborhoods throughout the city are not, though
they are seeking designation. That’s where the Historic Districts Council
can help.

It’s a big city, and our advocacy is never finished. Our agenda would
not be possible without you and preservation partners like you. You are
the backbone of HDC.

Yes, consider me a Friend of HDC!

Enclosed is my gift of

$50 ___ $100 ___ $250___ $500 ___ Other $ ________________
Please make check payable to Historic Districts Council and mail to:

Historic Districts Council, 232 East 11th Street, New York, NY 10003.
For information, call 212-614-9107.

The Historic Districts Council is a 501(c)(3) organization, and
contributions to it are tax-deductible to the full extent of the law. A
financial report may be obtained upon request from the New York State
Department of State, 41 State Street, Albany, NY 12231.

name

address

city/state zip

telephone

fax

e-mail
(for news and electronic alerts)

Credit card payments:

If your billing address does not correspond with your address above, please provide
it below your signature.

American Express_____   MasterCard_____   Visa_____

card number____________________________________________________

expiration date__________________________________________________

signature_______________________________________________________

drawing: Miriam Berman
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Shehadi, I. Barnett Shepherd, Patricia &
Greg Sherwood, Catherine Sidor, Chizuko
& William Sievers, Bruce A. Silberblatt,

H I S T O R I C  D I S T R I C T S  C O U N C I L

the advocate for new york city’s
historic neighborhoods

232 East 11th Street

New York NY 10003

tel 212- 614- 9107     fax 212- 614- 9127

e-mail hdc@hdc.org

www.hdc.org
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Parran & Jim Guidera, Robert B. Pauls,
Nancy & Otis Pratt Pearsall, Marjorie
Pearson, Brian & Marianne Percival,
Betty Perlish, Stuart Pertz, William E.
Pfeiffer, Robert W. Phillips, Joseph Pier-
son, Ronnie Planalp, Warrie Lynn Price,
Donald G. Prycer, Allison Rachleff, Elisa-
beth Reiter, Liz & Herbert Reynolds, Judy
Rhodes, Alice Rich, Emily Robin, Irma
Rodriguez, Joan Rome, Bruce Rosen,
David Rosenberg & Bernice K. Leber,
Joseph S. Rosenberg, Edwards F. Rullman,
Mary Bayes Ryan, Joel Sanders, Jeffrey A.
Saunders, Charles C. Savage, Ans & Dou-
glas Schickler, Julia Schoeck, Eric Schu-
man and Brian Vander Meyden, Jason
Schwalbe, Herbert J. Schwarz, Rhoda
Sears, David & Mae Seeley, Frederick R.
Selch, David Shanton & Randy Sandlin, Al

Gaston Silva, Carole Slater, Teri Slater,
Thomas Spath, Beverly Moss Spatt,
Deirdre Stanforth, Meryl Stoller, Nelson
M. Stoute, Alan Straus, Linda & John
Stubbs, Melissa Sutphen, Joseph V.
Svehlak, Richard Taddei, G. Thomas
Tanselle, Jack Taylor, Karen Thomas,
Frances Fish Tomkins, Sophia L. Truslow,
Philip Tusa, Ethel Tyus, Merin Elizabeth
Urban & Peter Storey, James Van Wester-
ing, Susan & Al Victoria, Anna G. Vietor,
Fernando Villa, Cynthia C. Wainwright,
Elizabeth Werbe, Ivan L. Werner, David
Westerman, Liivia Westervelt, Robert &
Donna Whitefield, Carol Wilder, Elsa
Williams, Anthony C. Wood, Kate Wood
& David Sprouls, Sybil Young, Linda Yow-
ell, Lori Zabar, Brigitte Zapata, Patricia
Zervos, Janet & Howard Zimmerman.

PLEASE JOIN US

15th Annual Preservation Party and 
Sixth Annual Grassroots Preservation

Awards

Thursday, May 12, 2005, 6:00 p.m. 
St. Mark’s Church in-the-Bowery

Garden and Parish Hall

East 10th Street & Second Avenue
St. Marks Historic District

Manhattan

$25 per person, $15 Friends of HDC
payable at the door

cash, check and credit cards accepted


